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CELA

FEDERAL ELECTION COMMISSION
999 E Street^ N.W.

Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

MUR: 6102
DATE COMPLAINT FILED: Oct. 22,2008
DATE OF NOTIFICATIONS: Oct.28,2008

June 8,2009
LAST RESPONSE RECEIVED: June 23,2009
DATE ACTIVATED; Much 11,2009

COMPLAINANT:

RESPONDENTS:

RELEVANT STATUTES
AND REGULATIONS:

INTERNAL REPORTS

FEDERAL AGENCIES CHECKED:

EXPIRATION OF SOL: July 1 -Dec. 1,2013

Shane M. Saunden

Georgiaona Oliver
Oliver for Congress and Clayton E. Woodnim, in
his official capacity aa Treasurer
EverGnen Solutions, Inc.

2U.S.C.§434(b)
2U.S.C.§441b(a)
HC.FJL§100.33(a)
HC.F.R.§104.3(d)
11C.FJL§ 104.1 l(a)

Disclosure Reports

Internal Revenue Service
U.S. House of R< Committee on
Standards of Official Conduct

I. INTRODUCTION

This matter involves $441,548.62 loaned by Georgianna Oliver to her authorized

committee in connection with her 2008 campaign for the First District of Oklahoma House seat.

The complaint alleges that at least $260,000 of the loans were improper because the money was

neither "personal funds" aa dffin^ in the Commission's regulations nor funds loaned by a bank.

The complaint cites to several news articles stating that Oliver had obtained some of the money
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1 for her loans from a business she owns, EverGreen Solutions, toe. The complaint also alleges

2 that Oliver failed to disclose in her disclosure reports the source of the loans and failed to

3 adequately disclose the purpose of disbursements.

4 Oliver, her authorized committee, Oliver for Congress and Clayton B.Woodrum, in his

5 official capacity as Treasurer, and EverGieen Solutions (collectively "respondents"), filed

6 separate responses stating that (1) Oliver's loans to her committee were made wim personal

7 funds obtained from the candidate's salary as Director of EveiGrcen Solutions, distributions fom

8 the IRA tccoimtsUsted in her House Financial Disclosure Statemra^

9 her as sole sharehoMer of EverGreen Solutions pumiant to ite

10 properly disclosed information about the loans; and (3) the disbursement descriptions were

11 adequate. Although respondents submitted sworn responses, they did not provide copies of

12 EvcrGreen's Bylaws or other information demonstrating that the EverGieen distribution was

13 proper.

14 Based on the complaint, the responses, and publicly available information, we

15 recommend that the Commission find reason to believe that BverGreen Solutions violated

16 2 U.S.C. § 441b(a) of the Federal Election Campaign Act of 1971, as amended (the "Act") by

17 making, and Oliver and Oliver for Congress violated 2 U.S.C.f 441b(a) by Imowingjly accepting,

18 prohibited corporate contributions "xE authorize an investigation to obtain the information that

19 wiU permit the Coimmsnon to mike a fulryin^ We finder recommend that the

20 Gmmiisiion take 110 actira at triis time rega

21 2 U.S.C. 5 434(b) and 11 C JJL 55 104.3(d) and 104.1 l(a) by fitting to disclose the source of

22 the loans in its FEC disclosure reports, as that detenm^iition can c^y be niadeat^ investigating

23 the first allegation. Finally, we recommend mat the Oiminission diamias me allegation mat the
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1 committee violated 2 U.S.C. § 434(bX5) by failing to properly describe the purpose of

2 disbursements, as a matter of prosecutorial discretion.

3 II. FACTUAL AND LEGAL ANALYSIS

4 A. Facts

s 1. Oliver's Lous to Her Committee

6 Georgiaima Oliver, a 2008 candidate in Oklahoma's Pint Congressional District, filed her

7 Statement of Candidacy on June 10,2008. Between July and November 2008, Oliver made the

8 following loans to her authorized committee:

LOAN DATE
07/11/08
07/17/08
08/18/08
08/29/08
09/19/08
09/25/08
09/30/08
09/30/08
10/15/08
10/17/08
11/03/08
11/04/08
11/04/08
11/07/08
11/10/08
11/24/08
11/24/08
11/24/08
11/24/08

TOTAL

AMOUNT
$51,000.00
$15,000.00
$11.000.00
$3.540.42

$260,000.00
$25,000.00
$4,600.00
$2.100.00

$50,000.00
$6,000.00
$2,72037
$1.613.70
$2.500.00
$4,800.00
$2,662.96

$106.50
$1.000.00
$2.000.00

$504.66

$441,348.62

9 The Committee's October 2008 Quarterly and 12pDayPre<Seneral Reports m'sclosed that OUver

10 made the loans but did not specify whether the loans were made fiom personal funds.

11 The complaint alleges that the loans Oliver made derived from aasets to which she did not

12 have a legal right at the time she became a candidate, and tniis were not from personal funds.
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1 Specifically, the complaint cites to news articles to allege that approximately half the total

2 amount she loaned to her committee came from the sde of AptBudget, a business that the

3 candidate did not list as an asset in her August 2008 House of Representatives Financial

4 Disclosure Statement ("House Financial Statement*1). Because Oliver was required to list all

5 assets hi the House Financial Statement, the complaint states that she did not have any legal right

6 or title to AptBudget at the time of candidacy. Thus, the complaint states mat by wing funds

7 from this asset, she made at least one prohibited loan totaling $260,000. The news articles

8 attached to the complaint link AptBudget to Oliver's closely held corporation, EverGreen

9 Solutions. See Complaint at 2 and Exh. A.

10 In a sworn response, Oliver asserts that the funds used to loan money to her committee

11 came from (1) IRA accounts valued on her House Financial Statement from $1,001 -$15,000; (2)

12 distributions made to her as sole shareholder of EverGreen Solutions, m accordance with the

13 Bylaws; and (3) salary from EverGreen Solutions, disclosed as $423,914 for 2007 and $193,419

14 through August 16,2008. See Oliver Response; Oliver Committee Response; EverGreen

is Solutions Response; House Financial Statement ma news report attached to the complaint,

16 however, Oliver stated that EverGreen's sale of AptBudget "helped" her to take a cash

17 distribution from EverGreen. See Jim Myers, Congreui(mal Hopefid Claiifies Financesj

18 WORLD, Oct. 17,2008, at A13.

19 2. EverGreen Solutions and the Sak of AptBidget

20 OUver is me dirertor and sole shareholder of EverGreen Solutions, an S co

21 incorporated in the District of Columbia wim$liniu\m to $5 million m assets. &e Oliver

22 Response; EverGreen Solutions Response; House Financial Statement Oliver also is the

23 sole member of the EverGreen Board of Directors and, sccordrng to me Committee, may
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1 withdraw funds from EvoGrecn at her discretion. 5«EvcrGreen Articles of Incorporation;

2 Oliver Committee Response.

3 EveiGreen Solutions is a real estate industry consulting company with a Tulsa-based

4 technical division mat specializes in asset and property management software. SeeKirbyLee

5 Davis, Tuba-Based EverGreen Solutions Division Enjoys Solid Growth, OKLA. JOURN. REC.,

6 July 9, 2008. EveKireen's first proprietary software release was AptBudget, a budgeting and

7 forecasting module intended for use by on-she property managers. See Judy Feldman,

8 EverGreen Solutions Launches MF-Oriented Web-Based Budget Tool, COMMERCIAL PROP.

10 fliagjfnfflMlMnftg^ t̂-^ 1 76e48 1 ab90el 9ac.

1 1 EverGreen Solutions released AptBudget in March 2006, in July 2008, the program was in its

12 beta-testing stage and had not been priced. See Davis, supra; see also Press Release, £VerGhc«ji

13 Solutions Launches Multifamtfy Industry's First Web-Rased Budget Tool, at

14 http://www.eveiqreen-golutions.net {March 17. 2008): AptBudget Website, at

15 http://www.apibudgBt.com (last visited May 19, 2009).

16 m September 2008, shortly before Oliver loaned $260,000 to her committee, EverGreen

17 Solutions sold AptBudget to RealPage, Inc., a Texas-based property management software

18 company, for $400,000. SeeJim Myers, Hopejul Dtfenfa Hendf in Fwuls Flap,TVL^ WORLD,

19 Oct. 23, 2008, at A9. Although OhVeri^pcitedlyntaindiartedtr^

20 AptBudget, drawn from EverGreen Solim'ons as sole owner, were a significant part of the

21 $260,000 loan to her campaign, she later clarified mat:
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1 • AptBudget1 owed debt to EverGreen Solutions (L&, EverGreen held the debt as an
2 account receivable).
3
4 • Proceeds from the sale of AptBudget to RealPage went toward the amount owed to
5 EverGreen Solutions, although the amount of the receivable held by EverGreen Solutions
6 exceeded the sale price.

7 • Following the sale of AptBudget and the payment of its debt, EverGreen Solutions paid a
8 cash distribution to her as sole shareholder pursuant to its Bylaws.

^ 9 See Oliver Response; EverGreen Solutions Response; see also Jim Myers, Congressional
(D

M 10 Hopeful Clarifies Finances, TULSA WORLD, Oct. 17,2008, at A13. EverGreen Solutions and

<M 11 Oliver did not, however, explain why the distribution was proper or provide a copy of the

Q 12 Bylaws, nor is such information publicly available.
O
H 13 B. OUver'saLous" May Have Been ItohftftedC^^

14 Candidates may make unlimited expenditures from personal funds. 11 C.F.R. f 110.10.

15 Personal funds" are defined at 11 GF.R. § 100.33(a) as including M[a]mounts derived from any

16 asset that, under applicable State law, at the time the individual became a cff^Mfidatftt the

17 candidate had legal right of access to or coiitrolo\rer, and with respect to which me candidate had

18 (1) legal and rightful title; or (2) an equitable interest" Corporations are prohibited from making

19 a contribution in connection with any federal de<^on, and candidates are prohibited from

20 knowmglyacceptiiig or receiving such co 2 U.S.C. § 441b(a).

1 The precise relationship betiroBveKfctenSo^^ A)
chwMterBC AplDudsjet at a pnptictiiy mftwuc UIQBIIBI *^**IMTI** by Bvounon Sonnonii at the tine the filed her
HooseFinaiicUStatemait.Olrafisck^
liability coopny. 5te House Fbandal Statement at 4. Olh^hoiievw, did not diackiwaiMto for tUs entity, later
^mm^^i^m^ tfL^A 4L^ m^tmmmfm^^ **£Vm^^^^^^*^^ tt m^^mm^m * -- * --- * -- * jL^ -^^-^ ^f A^^Btta^^.aft*M A^^^^M ^mm m^^^mm^ — ̂ ^^1.̂  -•-*--«•tMnnsj «••> JOB vmnDQu 01 BVCJUJDHI aoMioni mcpMiea me VIBB on ApafuosjPi i ISMDJ ny vmuc 01 IBB oecf

TULSA WORLD, Oct 17, 2(X)8, at Al 3 (reportii«n^ Oliver explained ahedkli^

^••sfla^MlaMBf •• Si 8SK^BJlg^Mmgl ^KMflvtfva^ V^M s9va^ai1B^90HBABSi fijfeliitfXjMBfll CalA S îtaMHBBlslî BiM S^ASMkJMaalA SMM! UMBI^SIB VvBH^H^kvaBl

4. RBjSpflBacfwBrttoApfflaag^wM
t _^^^MttiM ^^^I^B* 4i^MA 4^^^kdl jl^l^ L^Jjf I^U W^^i^^^^^K fld^krf&^^fl ^M ^^ ^^^k^^l^^A ̂ ^i^^^B^LI^ tfL^ f^^^l IM^MAM ̂ ^J«^^ € ---

•pmiB tuny !••! oiwi OBDI DDHI oy nvamiOTn JUBIIJUIB H an winnHiiiT nuwvauiB, IBB IBBU ••IB* nuDa oy

CMivcf • KMua are the aane.
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1 Although the complaint alleges that the funds used by Oliver came from the sale of

2 AptBudget, the available information indicates that AptBudget owed a debt to EveKjreen, and

3 that me proceeds from the sale of AptBudget paid me d^ &e Oliver

4 Response; Oliver Committee Response; see also Jim Myers, Congressional Hopeful Clarifies

5 Finances, TULSA WORLD, Oct. 17,2008, at A13. Accounts receivable are considered assets, see.

6 e*.,>faer6acAv.FfwiM85A.2d 404,405^^

7 was EverGreen's asset In turn, EverGreen appears to be Oliver's asset, so the monies

8 EverGreen conveyed to Oliver from the sate of AptBudget could be monies derivedfiom that

9 asset, i.e, personal funds, if the conveyance was proper. If the conveyance was not proper,

10 however, the funds may have lemained corporate funds. Thus, the complaint raises the issue

11 whether Oliver improperly used EverGreen corporate funds to make loans to her committee, in

12 violation of the prohibition against corporate contributions. See 2 U.S.C. § 441b(a).

13 The key issue is whether the money Oliver withdrew from EverGreen became her

14 personal funds. Although Oliver is the sole owner and shareholder of EverGreen, a District of

15 Columbia Scoiporation, me nmds of an S corporation are c^^

16 properly distributed. See United States v. Falcone, 934 F.2d 1528,1547-48 (11th Or. 1991),

17 reh'ggiwtedandopinionvacatedonothergrowubt939f.2d 1455(11th Cir. 1991), opinion

18 reinstated on reh'gon other grounds, 960 F.2d 988 (11th Cir. 1992) (applying Florida law)

19 ("[AJttfaough the shareholders of a subchapter S coipoiation report, pay taxes on, and take

20 deductions for a pro rata share of the onpontion'smcome and losses on thekpenonaltn

21 returns, the corporation retains its income until the board of directors, in its discretion, declares a

22 dividend."). D.C. law provides that a corporation's board of diiectofs authorizes dividends and

23 distributions. See D.C. Business Corporation Act §29-101.40 (TThe board of directors of a

24 gngpntarifln may Haelare and the ffftrpnratJAfi m«y pay Hiviri«nH« mi fa MiWatwKng ffh«r»« in r««hj
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1 property, or its own shares... subject to the following provisions.'1)- Such provisions include

2 that dividends may not be paid contrary to any provision mine articles of incorporation or that

3 would cause the corporation to become insolvent. See 29-101.40(1) and (6). See generally 1 1

4 Fletcher Cyclopedia of the Law of Corporations § 5349 (2008) ("Unless otherwise provided by

5 agreement, the authority to declare dividends, whether payable in cash, property or shares, is

6 solely vested in the board of directors, and not in the shareholders nor in the corporate officers.").

7 Oliver states in her response that the EverGreen distributions were made to her in

8 accordance with the Bylaws. We have been unable to assess whether, in fact, the distribution

9 was properbecause the respondents did not provide a copy of the Bylaws or corporate minutes

10 showing that the EverGreen board "declared" a dividend or distribution. Although Oliver is the

11 only member of the board, jee EverGreen Articles of Ihcorpoî on, such mfbimation is required

12 to assess whether the funds were corporate or personal. Compare MUR 5283/5285 (Forrester),

13 First General Counsel's Report at 16-17 and Certification dated Feb. 20, 2003 (Commission

14 found no reason to believe that the candidate had made loans to his committee with corporate

is fiiti^ff Hftfld ffn ^gtailfd 'n^"rnn|f*<yn frflrn *hff c-wntidatft rgRflpUng hry hg paid pgfonil

16 tax on his subchapter S corporation's earnings and how the board of directors authorized certain

17 distributions to him and other shareholders), with MUR 3191 (Friends of Bill Zeliff)

IS (Commission found reason to believe that the canm'date used corponte nmds to make loans to

19 his committee where the candidate's draw on equity of a subchapter S corporation in which he

20 was a shareholder had the effect of a loan), and MUR 3119 (Chandler for Congress)

21 (Commission found reason to believe that money used to *"•!** loans to candidate's campaign

22 was corporate where the candidate conceded in her response mat she boirowed money from her

23 subchapter S corporation and would have to repay

24 nature and never became personal funds). See also MUR 5655 (Rick Renzi) (Audit referred
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1 finding, and Commission found reason to believe, that candidate's subch«pter S corporation

2 made prohibited contributions where the loans were made by checks drawn on corporate

3 accounts, deposited into the candidate's personal bank account, and transferred to his

4 committee's bank account; none of the checks drawn by ̂ corporations to the candidate

5 indicated that they were distributions of income to fee candidate; and documents did not support

6 representation that the candidate's sale of his interest in one S corporation was the source of

7 funds for some of the loans to his committee. The subsequent investigation revealed that the

8 distributions had been properly made where the committee provided additional supporting

9 documentation and the candidate amended his tax returns to show that the funds received from

10 his S corporations were loan repayments snd thtis personal ftuids; me Commission took no

11 further action).

12 Here, although Oliver, EverGreen Solutions, and me ccromittee's responses are under

13 oath, the responses lack critical details regaidmg the distnliution of EverGreen's funds. Thus, we

14 recommend that the Commission find reason to believe that EverGreen Solutions made, and

15 Oliver and Oliver for Congress knowingly accepted prohibited (XMporate cciitributions in

16 violation of 2 U.S.C. § 441b(a).

17 C. Failure to Report Soiree off Funds

18 The complaint also alleges that the comnu'tte«Med to report the source of the loans

19 made by the candidate, m the FECdisclosiire reports, the cc^miuttee disclosed m^

20 loans to her committee, but the reports do not disclose whedier the loa^

21 funds or a bank loan. Based on the above analysis legavdmg the Mraice of te

22 it is iinclear what the committee's repotting obh^ati^ Thiis,werecoimnendthatthe

23 Commission take no action at this tune ivgarding the allegation that the committee violated
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1 2 U.S.C. § 434Q>X3XE) and 11 C.F.R. §§ 104.3(d) and 104.1 l(a) by failing to report the source

2 of the candidate's loans.

3 D. Failure to Disclose Purpose off Disbursements

4 Finally, the complaint alleges mat the committee failed to adequately disclose the purpose

5 of disbursements. The complaint does not dte to ajiy particular disbursement cntr^

6 five pages of Schedule B itemized disbursements from the OUverCormnittee*sPr&<7eneral

7 Report, listing descriptions including "salary & reimbursements," "campaign signs," "survey and

S consulting tees," "tv ads," "reimbursements," "salary," "stamps," and "catering for fundraiser."

9 See Complaint Exh. D. Of these, one entry for $840 labeled as '̂ reimbursements'* included an

10 inadequate purpose and should have stated that it was a reimbursement tor travel expenses. See

\ \ Oliver Committee Response; see also Examples of Inadequate Purposes, at

12 http://www.fec.MV/law/policy/ipuipo

13 (March 5,2007). Based upon the minimal amount at issue, we recommend that the Commission

14 dismiss me allegation that the committee violated 2 U.S.C.§^

15 report the pinpose of disbunemen^ Seeffedderv.

16 Chaney, 470 U.S. 821,831 (1985).

17

18

19

20

21

22

23
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IV. RECOMMENDATIONS

I.

2.

Date

Find reason to believe that Georgianna Oliver and Oliver fin: Congress and
Clayton E. Woodrum, in his official capacity as Treasurer, knowingly accepted
prohibited corporate contributions, in violation of 2 U.S.C. § 441b(a).

Find reason to believe that EverGreen Solutions, Inc. made prohibited corporate
contributions, in violation of 2 U.S.C. § 441b(a).

Take no action at this time as to the allegation that Oliver for Congress and
Clayton E. Woodrum, in his official capacity as Treasurer, violated 2 U.S.C.
§ 434(bX3XE) and 11 C.F.R §§ 1043(4) and 104.11 (a).

Dismiss the allegation feat Oliver for Congress and Clayton E. Woodrum, in his
official capacity as Treasurer, violated 2 U.S.C. § 434(bX5).

Approve the attached Factual and Legal Analyses.

Approve the appropriate letters.

Thomasenia P. Duncan
General Counsel

BY:
Stephen Gun
Deputy Associate General Counsel far
Enforcement

Elena Paoti
Attorney


